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CHAPTER 1

INTRODUCTION

In the nearly nine years that have passed since the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA, generally referred to as Superfund)
became law, the enormity of the problems associated with hazardous waste sites has
become overwhelmingly apparent. Coordinated cleanup efforts between Federal and State
authorities are currently treating numerous sites targeted by the National Priorities List
(NPL); still, a vast number of known or suspected waste sites are not eligible for inclusion
on the NPL and, if they are to be addressed, will have to be addressed by the States. In
certain cases States may feel compelled to respond in a manner that is more stringent or
timely than might be possible in joint Federal-State efforts. Where joint efforts are
required, Federal and State authorities need to ensure that their actions are mutually
supportive but not duplicative. For these reasons, the role of the States in addressing
hazardous waste sites, independently and in concert with the Federal government, will
become increasingly important as the numbers of both NPL and non-NPL sites grow.

States now are responsible for enforcing or funding cleanups at non-NPL sites; at
NPL sites, their responsibility ranges from required cost sharing at Federal fund-lead
cleanups to lead action in site activities. The prospects for increasing State involvement at
both NPL and non-NPL sites depends on the willingness and capacity of States to develop
effective programs, supported by adequate resources to fund cleanups, pursue enforcement
to obtain private cleanups, and conduct oversight activities.

A key step in enhancing the Federal-State partnership on Superfund is to understand
State superfund programs aimed at NPL and non-NPL sites. This is the object of the
present report, which summarizes the results of a study completed by the Environmental
Law Institute (ELI) for the Environmental Protection Agency’s Office of Emergency and
Remedial Response, Hazardous Site Control Division, State and Local Coordination Branch.
The study examines site cleanup capabilities in all fifty States and provides descriptions of
statutes, program organization, funding, and cleanup procedures. The report provides
detailed information for each State in a "State Summaries" chapter and in fifty-State tables
that facilitate comparisons between States.

Purpose of the Study

Under the Superfund Amendments and Reauthorization Act (SARA) of 1986,
Congress requires the EPA to involve States in the Superfund program in a "substantial and
meaningful” way. The State and Local Coordination Branch (SLCB) is responsible for
developing regulations, guidance, and policy related to this Congressional mandate. In
order to fulfill its responsibilities, the SLCB needs comprehensive information about State
capabilities to contribute to or manage cleanups at hazardous waste sites. Under the
direction of the EPA Project Manager, ELI collected, organized, and summarized
information on State cleanup programs.



Organization of the Report

The remainder of the report is divided into three substantive chapters. Chapter II
describes the research methodology and data collection effort. An overview of State
Superfund programs is provided in Chapter IIl. This overview examines statutes, program
funding and organization, enforcement, and the remediation process. Chapter IV contains
two-page summaries of each State program. For those States that do not have superfund

programs, the summaries focus on States’ capabilities to address hazardous waste sites using
other authorities and resources.

This report represents a "snapshot" of State cleanup programs even though they are
in constant flux and information about them is continuously being updated. For the
purposes of this report, we have used State information that was available on or before
August 29, 1989. States were provided an opportunity to review and update information in
the drafts of the State Summaries prepared in May. Over half of the States provided
revised program information before the cutoff date.



CHAPTER II

RESEARCH METHODOLOGY

To ensure that the information for this report would be complete, accurate, and up
to date, the project team spent several weeks gathering and analyzing research reports,
statutes, regulations, and State documents, interviewing State program staff, and confirming
information for each State. A detailed account of the research methodology is presented in
this chapter.

The project team first reviewed recent studies and surveys pertaining to State
superfund programs; these are noted in the bibliography. Of particular note are the surveys
conducted by the Association of State and Territorial Solid Waste Management Officials
(ASTSWMO) and the National Association of Attorneys General on funding mechanisms
and statutory authorities, respectively. Current statutes related to superfund programs and
other State cleanup authorities were also collected from State program offices or libraries.

Using an ASTSWMO contact list as an initial source of referrals, program offices in
each State were contacted to request relevant statutes and any available background
information. The type of material received from State offices varied widely. The project
team received annual program status reports, program descriptions, regulations, and site
inventory information, depending upon availability.

A worksheet was developed to organize information on each State.  State
worksheets were completed to the extent possible using all available information on
programs and State statutes. An example worksheet is provided in Appendix A of the
report.

All State offices were then contacted to arrange telephone interviews. In most cases
a copy of the worksheet was sent several days beforehand to indicate the scope of
questions that would be asked and to give program staff an opportunity to prepare for the
interview. If the staff declined to be interviewed, they were asked to complete and return
the worksheet.

Telephone interviews were conducted by the project team to obtain information that
was unavailable from secondary sources, clarify ambiguities in statutes or other documents,
and confirm information that had previously been compiled. Often, both remedial program
and enforcement staff were interviewed.

The information for each State was prepared in two formats:

1) a final version of the worksheet, and
2) a 2-page summary.



The EPA sent each State program office the summary for that State in order to obtain
comments and revisions. State comments in some cases necessitated a revision of the
worksheet and summary.

A set of tables was prepared for the fifty States. These are presented in Chapter
III. The information from the worksheets has also been put into a "Lotus 1-2-3" computer
database to allow for easier updates.



CHAPTER III

STATE "SUPERFUND" PROGRAMS

The passage of CERCLA authorized the EPA to establish a Superfund program to
address the risks posed by hazardous waste sites. Since CERCLA became law, many
States have enacted laws and developed programs with authorities and capabilities similar
to the Federal Superfund program. In general, a State "superfund" program has some or
all of the following characteristics:

1) procedures for emergency response actions and longer-term remediation of
environmental and health risks at hazardous waste sites, including both NPL and
non-NPL sites;

2) provisions for a fund or other financing mechanisms to pay for studies and
remediation activities;

3) enforcement authorities to compel responsible parties (RPs) to conduct or pay for
studies and/or remediation;

4) staff to manage publicly-funded cleanups and oversee RP-lead cleanups.

In this chapter, information on State "superfund" programs is presented for all fifty
States. The chapter highlights similarities and differences among State statutes and State
programs in areas such as cleanup and oversight capabilities, cleanup standards, funding,
enforcement authorities, program organization, and staffing.

A. Overview of Cleanup Activities and Capabilities

One of the goals of this project was to provide a general assessment of States’
efforts and capabilities to address hazardous waste sites. This was a formidable task
because of the dynamic nature of funding and the many changes that have occurred in the
last few years. Many States have enacted "superfund" legislation within the last two years
and have not reached operational levels in terms of funding and staffing. Thus, in addition
to the many programs that embody the "superfund” attributes above, there are a number of
emerging programs that have only recently been authorized or received initial funds, or
expect to receive funding in the near future.

Table III-1 summarizes States’ capabilities and cleanup activities at the present time.
Thirty-nine (39) States have funds and enforcement authorities. Twenty-five (25) out of
these 39 States are actively involved in managing removals and remedial actions at non-
NPL sites. Some of these States also manage or oversee cleanups at NPL sites as well.
Fourteen (14) out of the 39 States with funds and enforcement authorities have limited
superfund activities at present. Typically, the limited activity is attributable to zero or
insignificant fund balances and/or inadequate staffing levels. In some instances (e.g.,
Iowa), the State’s fund is replenished at specific time intervals and the lull in cleanup



activities is temporary. Activities are limited in several States because legislation was only
recently enacted and funds have not yet been appropriated to operate the program.

The remaining eleven (11) States have limited cleanup capabilities or enforcement
authorities. Six (6) have removal or emergency response programs but limited remedial
action authorities or capabilities (typically because of severely limited funds). Under the
Federal Superfund, “removal or emergency response” refers to actions that may be taken to
prevent or mitigate a release of hazardous materials in circumstances posing an imminent
and substantial danger to public health or the environment. Removal actions may be
needed in a variety of situations, including accidents during transport and at active
hazardous waste facilities, and releases at inactive sites. In contrast to the stopgap nature
of removal actions, "remedial action" is intended to effect permanent or long-term solutions
that address two aspects of site remediation--source control and waste migration
management--and meet legally applicable or relevant and appropriate requirements
(ARARs).

The other five States do not have State superfund programs per se¢ (although
legislation to establish a fund is pending in both Nebraska and Delaware), yet each
addresses hazardous waste sites in some manner. Nebraska can use its groundwater
regulations to order remediation of groundwater pollution that occurred after 1978.
Delaware relies on appropriations to fund its emergency response and removal activities.
Oklahoma and Georgia both use RCRA-type laws to order cleanups at superfund sites,
although the statutory authority of each is very different: Oklahoma may act only in regard
to permitting requirements, while Georgia, unique among the States, has broad corrective
action authority that includes certain superfund capabilities. Colorado has a fund but limits
its use to CERCLA cost-share and related administrative costs at NPL sites.

B. Statutes

Many States have enacted laws in the image of CERCLA that establish State
response funds and typicallv include provisions for enforcement authorities, a State priority
list, and remedy selection criteria. In some States, provisions for a cleanup program and
enforcement authorities may be contained in one statute, while a separate act creates a
State response fund and defines its uses, restrictions, and preconditions for use.

Table II-2 provides a summary of the principal cleanup statutes and selected
provisions for the fifty States. All but two States, Delaware and Nebraska, have a cleanup
fund or an account that can be tapped for some or all types of cleanup costs. (Delaware,
while it does not technically have a fund, does receive appropriations for emergency
response and CERCLA cost-share.) Much greater detail on funding is provided in Section
E of this chapter.

Eleven (11) States use enforcement authorities contained in statutes that were not
specifically intended to address hazardous waste sites. The largest superfund program in
this category is Michigan, which relies on enforcement authorities contained in numerous
State environmental statutes. Only Colorado and Idaho do not have at least limited
enforcement authorities (see Section F for more details).



Twenty (20) States make use of (or are authorized to develop) a priority list for
State sites. A priority list typically is one of three types: (1) a list similar to the NPL
comprised of sites identified by a minimum threshold score; (2) a ranking of sites that
determines the order in which sites should be addressed; and (3) a multi-tiered list
indicating the urgency and extent of remediation required. A number of States also have
an inventory, list, or registry of sites which are of particular interest or concern to the State
(see Section C below).

Fifteen (15) States have citizen suit provisions in their statutes. These provisions
allow parties who are or will be adversely affected by a release or threat of a release of a
hazardous substance to file a civil action requiring that the responsible parties prevent
further damage or take corrective action. Courts may also assess penalties in civil actions
filed by citizens. In Massachusetts the court may award costs, including attorney and
expert witness fees. Citizen suits and property transfer programs (discussed below) provide
alternative methods for accomplishing cleanups outside of the superfund process.

Eleven (11) States have provisions for compensating victims of hazardous waste
releases. In six (6) States, this compensation is limited to reimbursement for costs of
securing temporary or permanent alternative water supplies. The remaining five (5) States
are authorized to compensate victims for a broader array of release-related expenses. In
practice, most claims are for replacement of water supplies or relocation.

A recent development at the State level is the property transfer program. The
objective of a property transfer program is to ensure that real property, in the process of
being transferred, does not pose health or environmental risks related to hazardous waste
releases.  Basically, owners of certain classes of property must file a negative declaration
concerning past or present storage, disposal, or release of hazardous waste at the property,
or obtain State approval prior to property transfer. In either case, remediation may be
required. Four (4) States--New Jersey, Illinois, Connecticut, and Iowa--have mandatory
property transfer programs; a fifth State, Minnesota, has a voluntary program. The New
Jersey and Illinois programs apply to a broad category of industrial and commercial
properties while the programs in Connecticut and Iowa apply to a more limited group of
properties (hazardous waste establishments in Connecticut, properties listed on the registry
of sites in' Jowa). Minnesota provides information on risks and advice on remediation to
property owners and potential buyers.

C. Hazardous Waste Sites

Estimates of hazardous waste sites in the fifty States vary greatly. Despite the
uncertainty surrounding estimates of existing sites and the risks they pose, the number of
sites reported in a State can indicate the level of current program activity, as well as the
need for future cleanup activity. Table III-3 reports the number of sites contained in
various categories of hazardous waste sites in each of the fifty States. Figure III-1 reports
the number of sites on the Federal NPL list. Other categories of State sites reported in the
table include an estimate of the total number of hazardous waste sites existing in each
State, the number of those sites which may require cleanup attention, any formal State
priority list, and any State inventory or registry of sites. Figure III-2 illustrates the
distribution of State sites needing cleanup attention.
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Approximately twenty (20) State statutes require the development of a priority list
(see Table II-2). At least twenty-one (21) States reported compiling such a list, however.
Generally, a priority list requires prioritization of sites through a ranking, scoring, or formal
screening procedure. Many States report a less formal listing of sites, called an inventory
or registry, which generally contains all identified, investigated, unconfirmed, and potential
sites. At least twenty-eight (28) States reported a registry or inventory of sites. Often a
State inventory or registry closely matches State sites shown on the Comprehensive
Environmental Response, Compensation, and Liability Information System (CERCLIS) list
compiled by the EPA. In addition, the CERCLIS number is generally used by States as an
upper bound estimate of their hazardous waste sites.

Priority Lists

Of the twenty-one (21) States that report having a priority list, 11 follow a formal
ranking process using the Hazard Ranking System (HRS) or another scoring system. (The
HRS is used to assign hazardous waste sites a numerical score indicating the probable risks
and potential impacts of hazards posed by each site; high-scoring sites are placed on the
NPL to be dealt with on a priority basis.) Ten (10) States organize their priority lists into
priority areas or tiered ranks. It is not uncommon for State lists to contain some or all of
the State’s NPL sites.

For example, South Carolina’s State Priorities List includes all sites that score 28.5
or less according to the HRS (in other words, those sites that do not qualify for inclusion
on the NPL). Maryland compiles a Disposal Sites Registry, which is a list of ranked sites,
including NPL sites, requiring remedial action. The Registry in this case serves as a
priority list. Maryland also keeps a Master List of sites that are not formally ranked but
are evaluated in terms of potential hazards to public health and the environment, risks of
fire and explosion, toxic hazard, and other criteria established in CERCLA. According to
the categories of this study, this Master List of sites serves the function of an informal
registry.

Site tracking systems often reflect the organization of the cleanup program.
Vermont, which combines all hazardous waste issues into one program, has a priority list
of sites that contains NPL sites and all types of hazardous waste sites, including active
TSD facilities and uncontrolled sites. In addition, Vermont maintains a site discovery file
containing suspected and unconfirmed sites.

Upon completion of the remedy, sites may remain on a priority list, be delisted, or
be moved to another category on the list. California, for instance, has a three-tiered
priority list-- immediate, substantial, and limited threats--for sites needing cleanup. When
remediation has been completed, sites are moved to the Certified Sites List.

At least three (3) State statutes require that a site be listed on a formal priority list
before the expenditure of funds on remedial actions or studies. Pennsylvania must list sites
on a priority list in order to spend remedial action monies. Expenditure from Arkansas’s
fund is limited to sites on the State Priority List, which is divided into two categories: A)
sites that require investigation or a study of remedial alternatives and B) sites that require
remediation. Utah will also restrict fund expenditures to sites on the priority list it is now
developing, which will include NPL and non-NPL sites.

10



Invento egis

A State inventory or registry of sites is usually a list of hazardous waste sites that
is broader than a priority list, and often includes unconfirmed or unscreened sites. Twenty-
nine (29) States report keeping an inventory or registry of sites. Connecticut’s statute, for
example, creates a site inventory and requires a site to be listed on the inventory before
any funds are expended. Maine’s list includes sites that have been cleaned up, as well as
those needing further action, no action, or inspection. Massachusetts’ inventory contains
several subsets: locations to be investigated, confirmed disposal sites, a remedial list, and a
list of delisted sites. Ohio’s informal list contains sites categorized after a preliminary
assessment as high, medium, or low priority.

Iowa’s State Abandoned and Uncontrolled Sites Registry classifies sites in a five-tier
system: imminent threat, significant threat, not a significant threat, closed with management
needed, and closed with no management needed (no further action required). Missouri’s
site registry also has five classifications. Florida’s Sites List contains investigated sites that
are not yet prioritized. In Texas, a facility cannot be listed on the State Registry if the
potential endangerment can be resolved under other authorities.

State budgeting also affects the development of site categorization. Louisiana is
statutorily required to develop an inventory list, but inadequate funding has delayed
program staff from carrying out this requirement.

In many cases it is difficult to draw distinctions between a priority list and a
registry or inventory because of the different methods used throughout the States. Many
States use the Federal CERCLIS list as a State inventory. Rhode Island, for example,
quotes the CERCLIS number for existing sites in the State. In addition, States may use
other systems for keeping track of sites. For instance, New Jersey does not have a priority
list but instead tracks major remedial actions using a status report format.

Ranking Systems

Not all States have a formal site ranking process. Many do score sites, however,
using a variety of ranking methods, including the Federal Hazard Ranking System (HRS),
modified HRS methods, and non-quantitative ranking systems. Tennessee, for example,
ranks sites according to the HRS. The Michigan Site Assessment Model (MSAS) differs
from HRS in various ways. MSAS measures potential exposure by direct contact, fire, or
explosion - factors not included in the HRS numerical score. The MSAS also assigns
points for drinking water affected by contamination if no permanent supply replaces it.
Because of the effort necessary for MSAS scoring, Michigan’s practice is to do an initial
screening and fully score only those sites over a certain screening level.

Sites on Minnesota’s Permanent List of Priorities (PLP) are ranked using the HRS,
with minor modifications that tailor it to Minnesota’s specific conditions. Similarly,
Wisconsin has modified the HRS to take greater account of waste types, populated areas,
and the effects of rainfall on leachate.

11



New York has recently developed a scoring system that combines three ranking
systems: the HRS, a State-developed Health Ranking Model (emphasizing human exposure),
and a State-developed Biothreat Ranking Model (emphasizing natural resource damages).
New Jersey uses a Severity Index, modeled after the HRS, to group sites into six "action"
categories. Montana uses a non-quantitative ranking system based on the following factors:
1) contamination of a drinking water supply, 2) air contamination that may pose a health
threat, 3) contamination of surface waters that provide recreation and drinking water, 4)
impacts on wildlife, and 5) danger of fire or explosion.

D. Program Organization

Administration of a State’s program to clean up hazardous waste sites is invariably
centered in the State agency with primary responsibility for environmental matters. The
responsible agency’s entire focus may be on environmental protection, as with New Jersey’s
Department of Environmental Protection, or its duties may be broader, e.g., Colorado’s
Department of Health. Table III-4 lists the responsible agencies for the fifty States.

Of greater interest than the identity of the responsible agency are the methods by
which the States structure and staff their cleanup programs. Most States place their
cleanup personnel within the agency division responsible for waste management. The
organization of each State cleanup program is unique, however, and it is difficult to make
generalizations concerning program administration. Table III-4 presents by name the
specific units within the State agencies that constitute the States’ cleanup programs, as well
as their staff levels. The examples highlighted below represent some of the more
interesting organizational features the States are implementing.

Divisions Within Programs

Many cleanup programs are divided into several units, each with responsibility for a
different program element. In Maine, for example, the Uncontrolled Sites Program consists
of eleven (11) staff, split into three sections--administrative support and two site
management units. The administrative support section handles grants, policy review, and
development of the site ranking system, and is funded through the State’s CORE grant.
Site management units supervise sites from discovery through cost recovery.

Pennsylvania has a significantly larger staff (over 100 people) and a more
complicated program structure for dealing with site cleanup. Thirty (30) people are located
in the Department of Environmental Resource’s (DER) Hazardous Sites Cleanup Program,
which has four sections: site assessment, Federally-funded cleanup, enforcement, and State-
funded cleanup. These headquarters staff are assisted by forty-two (42) technical personnel
in six regional offices. In addition, the DER’s Bureau of Laboratories has seven (7)
positions for State Superfund work, and the Office of Engineering, which is responsible for
remedial action contracting, also provides seven (7) positions. The DER’s Office of Chief
Counsel has fifteen (15) lawyers dedicated to the cleanup program. Finally, emergency
response is handled by a separate program within the DER--each of the six regions has a
separate emergency response team of six (6) to twelve (12) DER employees.

12



Case Management Team

Several States report the use of case management teams. In New Jersey, for
example, a site will be assigned to a team consisting of a case manager, a technical
coordinator, and a groundwater advisor. There are separate teams for publicly-funded and
privately-funded sites, and a case may shift from team to team if its funding source
changes, as when an administrative consent order requiring private funding is signed.
Separate negotiation units engage in communication with responsible parties, and once a
site enters the remedial action phase, a separate construction team will assume oversight
responsibility.

Multiple Personnel Functions

A number of States report that an individual staff member may have duties under
both the cleanup program and another related State waste management program, such as a
RCRA-type program. Vermont has taken this approach one step further and has integrated
its RCRA, CERCLA, preremedial, and State list activities into one unit called the
Hazardous Sites Management Section. The Section’s seven technical personnel spend at
least 40% of their time on Federal CERCLA activities.

Intragency Activity

In many States, other divisions within the responsible agency provide support to
cleanup personnel. For example, air quality divisions often participate in cleanup activities
if air emissions are involved and water quality divisions are often consulted regarding
cleanup standards. Cleanup programs must also coordinate their activities with other
elements of the hazardous and solid waste programs.

Staffing Levels

Cleanup program staff levels vary greatly, from the 600-plus people in New Jersey’s
Hazardous Waste Management Division (some with RCRA-type responsibilities), to the lack
of staff currently assigned to cleanup activities in South Dakota and Wyoming. Program
staff levels are indicated on Table III-4. Six (6) States have over 100 people working on
cleanup activities: California, Massachusetts, New Jersey, New York, Pennsylvania, and
Washington. These States all have very large numbers of confirmed or suspected sites;
Washington, with 700 sites on its State database, has the fewest number of sites. Only
three States have staff levels between 51 and 100 people: Florida, Minnesota, and Ohio.
Again, these States each have a great many sites, at least 500 confirmed or suspected. The
largest number of States (25) have between 11 and 50 personnel, while 15 States have 10
or fewer people assigned to their programs. One State has not indicated its staff level.
Figure III-3 presents the staffing distribution for the fifty States.

13
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PROGRAM STAFF LEVELS

Number of Personnel Number of States
Over 100 6
51-100 3
11-50 25
0-10 15
unknown 1

In many States, staff members assume multiple duties both within and outside of the
cleanup program, and State officials are often unable to indicate the precise percentage of
time these personnel devote to cleanup activities. In Table III-4, the number of personnel
with split duties is indicated by a footnote, with the explanation that some portion of their
time is dedicated to Federal and State superfund work. Several States have more program
positions authorized than are currently filled. In Massachusetts, for example, 223 positions
are authorized within the Bureau of Waste Site Cleanup, but only 140 are filled; the State’s
Department of Environmental Protection has a total of 519 superfund-related positions
authorized department-wide, but only 267 are currently funded.

At least nine (9) States plan to expand their programs, generally by several positions
over the next fiscal year. Connecticut’s proposed expansion is notable--there is a bill
before the Legislature to add 17 positions to a staff of 16.

Interagency Activities

Most States report that the agency with primary responsibility for site cleanup relies
upon other units of State government for assistance. Often, the Attorney General’s (AG’s)
Office handles court actions, as discussed under Legal Support, below. At least sixteen
(16) States turn to their Departments of Health or equivalent agencies for assistance in risk
assessment or standard-setting. Where the Department of Natural Resources is not the
agency with primary responsibility for cleanup program administration, it is often consulted
regarding natural resources damages. Emergency response activities often involve the State
Department of Transportation. Montana has a separate abandoned mine cleanup program
proceeding under the administration of its Department of State Lands. Similarly, regional
Groundwater Management Districts in Kansas, under the administration of the Department
of Agriculture, have asserted jurisdiction over some remediation activities, as have Regional
Water Quality Control Boards in California.
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Legal Support

State Superfund programs obtain legal support from within their agency, from the
AG’s Office, or from some combination of personnel from these two sources. Twenty-
three (23) States report that the State AG’s Office is the sole source of legal support for
the cleanup program, while agency legal personnel provide the only support for ten (10)
State programs. Sixteen (16) States rely upon a combination of attorneys from both the
AG’s Office and the responsible agency. Information concerning legal support is missing
for one (1) State. Table III-4 presents sources of legal support for the fifty States.

Where legal support dutics are split between the AG’s Office and the agency
responsible for cleanup, the agency legal staff generally provides support on administrative
enforcement issues, such as review of administrative consent orders or assessment of
administrative penalties. When a case requires the initiation of a lawsuit, as in an action
for cost recovery, it is generally referred to the AG’s Office.

Staffing levels for legal personnel do not vary greatly among the States. Of the
twenty-seven (27) States reporting staff levels at the AG’s Office (11 States did not provide
information on the number of staff), twenty-five (25) have six or fewer full-time employees
working on cleanup cases. Colorado and New Jersey are the exceptions, with, respectively,
18 and 20 AG’s Office staff devoted to cleanup cases. Twenty-two (22) States reported
agency legal staff levels; of these States, nineteen (19) devote eight or fewer full-time
employees to cleanup cases. Massachusetts has 15 people providing legal support on
cleanup cases; New York’s Department of Environmental Conservation, Division of
Environmental Enforcement, has 14-16 staff, and the Chief Counsel’s Office in
Pennsylvania’s Department of Environmental Regulation has 20 cleanup-related legal
support staff.

Funding Sour

There are three basic sources of funding for State program administrative and
personnel costs--State cleanup funds, State general funds, and Federal grants. The funding
sources used by the fifty States are presented in Table ITII-5. Forty-six (46) States fund
their program staffs through a combination of Federal grants and State monies. State
funding is obtained only through general fund appropriations in twenty-two (22) of these
States, while fifteen (15) States rely only upon their separate site cleanup funds for the
State share of administrative and personnel costs. Eight (8) States use a combination of
general fund appropriations and cleanup fund monies to pay staff and administrative costs,
and one (1) State, Iowa, obtains funding through its Oil Overcharge Fund. A few States
have incidental funding sources, indicated under the "Other" heading on Table III-5; of
note are Mississippi’s Cooperative Agreements with responsible parties.

Four (4) States--Arkansas, Delaware, Nebraska and Oklahoma--rely solely upon

Federal funding to support their cleanup programs. These four Federally-supported
programs are all relatively small, however, the largest being Delaware’s staff of 16.
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Table III-6 presents the various Federal CERCLA grants available to the States--
Cooperative Agreements (CAs), Multi-Site Cooperative Agreements (MSCAs), Management
Assistance grants (MAs), and CORE grants--and indicates which States receive funds
through these grant mechanisms. A CA enables the use of Federal funds for site-specific
activities at a State-lead NPL site. An MSCA is a similar funding mechanism which
covers site-specific activities at a number of sites, generally sites in close proximity to one
another. An MA grant provides funding to States with limited cleanup staffs to enable
them to provide oversight assistance on EPA-lead sites. CORE grants are available to fund
non-site-specific program administration activities, such as database maintenance.

Forty-four (44) States report having CAs, 41 have CORE grants, 34 have MAs, and
19 have MSCAs. Only two (2) States, Georgia and Nevada, report receiving no funds
through these grant mechanisms. These two States, however, receive Federal funds for
cleanup program administration through other programs, such as RCRA grants.

FEDERAL CERCLA ASSISTANCE

CAs MSCAs MAs CORE Grants

44 19 34 41

Only a few States have provided specific information on the precise staffing and
administrative costs covered by these Federal funds. Where available, these are indicated
on Table III-5.

States with Superfund Memoranda of Agreement (SMOAs) are also indicated on
Table III-6 and Figure III-4. A SMOA documents the agreed-upon relationship between
the EPA and a State as regards Superfund activities. It can cover issues such as review
times, sharing of documents, and site-lead responsibilities. SMOA terms range from very
broad to very specific. Ten (10) States currently have signed SMOAs, six (6) have draft
SMOAEs, and fifteen (15) States are negotiating with EPA over SMOA terms. Two (2) of
the States with SMOAs, South Carolina and Wisconsin, are in the process of renegotiating
their agreements.

E. Funding

A fund or funding mechanism is an essential element of a State’s hazardous waste
cleanup program. It allows a State to investigate, plan, and conduct emergency response
and remedial actions at sites where there are no viable RPs, RPs are unwilling to conduct
or pay for remedial actions, or immediate action is required. Typically, a fund is
characterized by both depleting and revolving expenditures. If there are no RPs, the fund
is depleted as a result of cleanup activities and must be replenished. There may also be
certain types of expenditures that the State is not authorized to recover from RPs, such as
administrative (see Section D above) and certain pre-remedial costs. If RPs refuse to
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cooperate on cleanups or a State elects to use the fund for emergency response or
investigations, the State typically will attempt to recover these fund expenditures from RPs.

A fund also allows a State to control the pace of cleanups: if RPs fail to cooperate,
the State can proceed with the cleanup and may be authorized to seek punitive damages
from RPs in addition to recovering costs expended from the fund. Thus, depending on its
size and latitude of use, a fund can enhance a State’s enforcement effort and ability to
compel RPs to conduct or pay for cleanups.

State funds are authorized and/or used in forty-eight (48) States for one or more
uses relating to mitigation of hazardous waste risks (see Table III-7). Not all State funds
or accounts are included in Table III-7. Those funding instruments that are used solely as
repositories for Federal monies or only provide debt servicing on bonds are excluded.
However, these accounts and funds are highlighted in the State summaries in Chapter IV.

Fifteen States have more than one fund or account for handling hazardous waste site
cleanups. In most cases a State’s funds will differ from each other with regard to sources
or uses. For example, one fund may derive primarily from hazardous waste fees, while
another in the same State receives legislative appropriations. In New Jersey, the Hazardous
Discharge Site Cleanup Fund, derived from appropriations and bonds, may be used for the
same purposes as the Spill Compensation Fund, which is funded primarily from penalties
and taxes; however, the latter fund is the first to be tapped for cleanups.

The only States without funds are Nebraska and Delaware. Delaware currently
relies on annual appropriations and has pending legislation that would create a State
superfund. Nebraska also has pending legislation that would create a State fund. There is
considerable variation among the States in terms of funding sources, authorized uses of
funds, and restrictions or preconditions on the use of funds. State fund characteristics are
described in Tables III-7 and III-8. A synthesis of State trends in funding is presented
below.

Fund Balances Addition

In looking at fund balances and additions, one would hope to get a sense of the
States’ capacities to fund cleanups. The fund balance measures the current availability of
funds while estimated additions to the fund provides a sense of a State’s potential to
sustain and increase the fund over time. Both measures of capacity are flawed, particularly
when comparisons are made across States. Some of the problems:

1. The available information from States does not show up-to-date balances for all
funds--dates range between January 1988 and August 1989.

2. Fund balances may be low because of infrequent collection of fees or taxes

(causing the fund to pulse), timing of appropriations, or a program’s need to exhaust
its fund at the end of the fiscal year because carryover is not allowed.

19



3. A distinction should be drawn between authorizations and appropriations.
Authorization may provide a better sense of capacity, with appropriations made on
an "as needed" basis. For example, Oregon has established an Orphan Site
Account. If the need to expend monies in this account can be justified, three
funding mechanisms are triggered and can potentially generate up to $3 million per
year. However, the balance of the account is $0 until needed.

4. Fund balances may also be misleading because some portion of a fund may be

encumbered (e.g., CERCLA cost share) and thus there is actually a smaller amount
of funds available.

With these caveats in mind, we may note that the total State "superfund" balance for all 50
States is approximately $415 million, with an additional $1,981 million authorized in bonds
in four (4) States. The distribution of funds is heavily weighted towards lower levels of
funding: including bonds, 18 States have less than $1 million, 18 States have between $1
million and $5 million, 3 States have between $5 million and $10 million, and 11 States
have more than $10 million (see Figure II-5). The total amount of funds available to the
9 States with fund balances over $10 million (excluding bonds) is $323.3 million, an
amount that comprises more than 78% of the total State "superfund" balance. The total
amount of funds available for the eleven States with fund balances over $10 million
(including bonds) is $2,312 million or 96%.

Sources of Funds

Table III-7 indicates the sources for State funds or funding mechanisms and whether
each is a major or minor source. There are nine (9) general types of sources: legislative
appropriations, State bonds, fees attached to hazardous waste handling or other activities,
taxes, penalties or fines, transfers from other funds or accounts, cost recoveries, interest on
fund monies or other State investments, and general public or private funds. It should be
noted that information on the relative contribution of each source was not available for all
funds, and in such cases the table does not indicate any one source as being major
(contributing more than twenty percent of the fund’s total revenues). The table shows a
source as major only when there is positive evidence to support that description; lacking
such evidence, a source is shown as minor. This qualification should be heeded in the
discussion that follows.

A total of 66 funds or funding mechanisms for handling cleanup of hazardous waste
sites were identified among the States (15 States have more than one fund or account). As
noted previously, this number does not include funds that receive only Federal monies or
provide only debt servicing on bonds; funds earmarked for leaking underground storage
tanks are also excluded. The chart below shows the number of funds or funding
mechanisms that rely on each of the nine types of sources described above, either as a

major or minor source. The chart also shows the number of States that use each type of
source.
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SOURCES OF FUNDS

Major For: Minor For:

No. of No. of No. of No. of
Funds States Funds States

Appropriations 20 19 17
Fees 20 19 3
Bonds 13 12

Penalties/fines 12

Taxes

Cost recovery

Transfers
Interest

General funding

Appropriations are a primary source of State cleanup funds or funding mechanisms.
Twenty in 19 States derive a major portion of revenue from appropriations (Washington
supports a major portion of both its State and its Local Toxics Control Accounts with
appropriations), and an additional 17 States provide some level of appropriations for their
cleanup funds. The manner in which funds are appropriated by State legislatures indicates
the flexibility with which a State can handle hazardous waste cleanups. Many States
allocate funds to their superfund programs on a regular, typically annual, basis. In some
States, however, appropriations for state-fund cleanups must be requested on a site-specific
basis. Such is the 'case in Kansas, which has a fund, and in Delaware, which does not yet
have a fund and depends upon legislative appropriations to support emergency response
actions.

Fees on the generation, transport, treatment, or disposal of hazardous waste,
hazardous substances, or solid waste are a critical source of revenue for many State funds.
They represent a major portion of 20 funds in 19 States, and a minor portion of three (3)
funds in another three States. Besides providing revenue for State funds, fees on hazardous
waste are often intended to reduce the hazardous waste stream and encourage recycling
efforts. For example, fees on the transport and disposal of hazardous waste make up 90%
of Illinois’ Hazardous Waste Fund; these fees will be raised each year between FY 1989
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and 1991 to increase the Fund and discourage hazardous waste generation. In Iowa,
transport fees alone comprised 97% of the State Fund in FY 1988. In Kentucky, fees are
based on the level of treatment required for hazardous wastes; a sliding scale is also
applied on solid waste disposal in Ohio, where such fees are expected to provide 80% of
total funds. Wisconsin, which collects a fee from solid and hazardous waste generators of
$0.30 per ton (except for high-volume wastes), is considering a proposal by the Governor
to impose a fee of $5.00 per ton on non-recycled hazardous waste. South Carolina charges
a land disposal fee of $5.00 per ton for hazardous wastes originating within the State, and
a minimum of $7.50 for wastes generated outside the State, as well as a hazardous waste
storage fee; these fees provide 80-90% of fund revenues.

Considering that such fees represent a substantial portion of many State funds, it is
worthwhile noting the limits that are often attached to them. Fund administrators in South
Carolina must report to the legislature on the need for continuing fee collection once the
fund balance reaches $7.5 million. Iowa and Kentucky both suspend fee collection if the
fund balance exceeds $6 million and resume collection if the balance falls below $3
million; West Virginia suspends fees whenever the year-end balance exceeds $1.5 million
and reinstates fees when the balance reaches $1 million; similarly, Illinois uses a range of
$10 million and $3 million on unobligated funds in suspending and resuming fee collection.
In Tennessee, a public board sets a hazardous waste fee structure for generators and
transporters within a statutory minimum and maximum in order to encourage recycling and
discourage land disposal. This fee structure is adjusted annually to maintain a balance of
$3-5 million in unobligated funds, but the level of estimated fees must not exceed $1
million per fiscal year; moreover, the fees are abrogated if the legislature fails to
appropriate matching funds. Beyond the matters of equitable or adequate fee levels, fee
revenues may fluctuate due to changes in hazardous waste handling. Increasingly
restrictive land disposal practices have steadily diminished the land disposal fees collected
in Missouri; treatment and disposal fees have declined over the last three years in Iowa as
well.

Taxes are a major revenue source for ten (10) cleanup funds in nine (9) States.
Several States charge a tax on hazardous wastes or substances that is similar in nature to
the fees described above, with some of the same types of restrictions. For instance,
Florida’s main source of revenue for its Water Quality Assurance Trust Fund is a tax on
pollutants of $0.02/bbl; the tax is suspended if the Fund’s balance exceeds $12 million.
Missouri’s fund is derived from taxes on hazardous waste generators based on tonnage and
method of waste handling; the tax is not to exceed $50,000 per company per year. In
Washington a tax on the wholesale value of hazardous substances funds both the State and
Local Toxics Control Accounts. The main source of revenue for New Jersey’s Spill
Compensation Fund is a transfer tax on hazardous substances, which is expected to
contribute $21.9 million to the Fund in FY 1989. Pennsylvania’s $30 million capital stock
and franchise tax dedicated to the Fund is suspended in any year after 1992 in which the
Fund balance exceeds the previous year’s obligations and expenditures.

While a number of funds have restrictions placed on fee or tax collection, the

primary cleanup funds in 32 States do not have a cap or other restriction placed on the
fund balance.
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Bonds are the major source of funding for 13 funds in 12 States. Four (4) of
these States--New York, New Jersey, Massachusetts, and Michigan--have been authorized to
issue a total of $1,981 million in bonds. In New York, some of the $1,200 million in
authorized bonds will start to be issued when the State’s fund is depleted. New Jersey’s
Hazardous Discharge Site Cleanup Fund has $300 million in approved bond issues, an
amount almost four times its current balance (and twice as large as the combined balance
of New Jersey’s two funds). Massachusetts has spent $28.6 million out of $85 million in
authorized bonds. Michigan’s recent approval of a $425 million bond issue is significantly
expanding the State’s cleanup program.

Penalties and fines provide a major source of revenue for twelve (12) States, and
cost recoveries provide a major source for six (6). Each category appears as a minor
source for many funds and States (see chart above). These numbers do not accurately
reflect the actual use of penalties/fines or cost recovery since many States do not use their
statutory authority to pursue these sources, often because of limited resources.

Uses of Funds

Table III-8 indicates the uses of State cleanup funds. There are ten (10) types of
activities for which fund monies may be used: remedial actions, CERCLA match, disposal
at or development of hazardous waste facilities, emergency response, grants to
municipalities and local governments, site investigation, operations and maintenance,
removals, studies and design, and victim compensation. The following chart shows the
number of funds whose monies are or may be applied to each activity, and the number of
States having at least one fund whose monies are or may be applied to each activity.

USES OF FUNDS

No. of States No. of funds

Emergency response 47 55
Removals 46 51
Studies and design 42 47
Remedial actions 41 41
CERCLA match 41 47
Operation and maintenance 36 40
Victim compensation 11 11
Site investigation 8
Disposal at or development of

hazardous waste facilities 4
Grants to municipalities and

local governments 3
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Emergency response actions are the most common activity for which funds monies are
authorized--55 funds in 47 States may be used for this purpose. Removals, as part of both
emergency and remedial actions, are also widely authorized. Studies and design for
remedial action are more frequently authorized than remedial actions, most likely because
of the limited resources of many States to undertake remedial actions independently.

Victim compensation is authorized in 11 States. The nature of compensation is
limited to providing alternative drinking water supplies, except in five (5) States: New
Jersey, Minnesota, California, Rhode Island, and Vermont (see Table III-2). In New
Jersey, anyone can file a claim for personal or property damages resulting from a
hazardous discharge, within a one-year statute of limitation from the date of discovery of
damage. The State must attempt to arrange a settlement between the claimant and the
responsible party, but if the source of the discharge cannot be determined, the State must
settle the claim against the Spill Compensation Fund. Minnesota may compensate innocent
landowners for part of cleanup costs. California has a Hazardous Substance Victim’s
Compensation Fund intended to provide compensation for medical and economic damages
caused by the release of hazardous substances when a responsible party cannot be
determined. With funds yet to be appropriated to this Fund, the three claims made to date
have been paid out of the Hazardous Substance Account.

Several funds are not designated strictly or even primarily for use on hazardous
waste sites. For example, Kansas’ Hazardous Waste Perpetual Care Trust Fund is intended
primarily for RCRA activities, but up to 20% of the Fund can be used for emergency
response actions at hazardous waste disposal facilities closed prior to the State’s 1981
hazardous waste act. Virginia’s fund is intended for solid as well as hazardous waste
incidents.

Although many funds are statutorily authorized for use in a range of activities, low
funding levels may restrict actual usage of monies. Kentucky’s fund was intended for use
on virtually every aspect of hazardous site cleanup and management, but, because of low
funding levels, has been used mainly for CERCLA matching funds. Utah allows a range
of site activities, including site investigation and studies and design, but does not allow
remediation.

Despite its name, Pennsylvania’s Hazardous Sites Cleanup Fund is used for a broad
range of activities beyond that of site cleanup. Fund monies may be used to encourage
recycling activities through a recycling grant program for which $2 million has been set
aside. Demonstration grants for alternatives to hazardous waste land disposal can also
receive funding. Private party cleanups are facilitated through a $100,000 loan fund, and
the State also can supply loans or grants as inducements and compensation to
municipalities where hazardous waste facilities will be located.

Washington’s State Toxics Control Account also funds a number of activities besides

hazardous waste site cleanup, including hazardous and solid waste planning, management,
regulation, enforcement, technical assistance, and public education.
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In Oregon, recent legislation created a financial assistance program that enables the
program to provide loans to RPs to undertake cleanup activities. The interest rate and

other terms of the loan are negotiated by the RPs and the Department of Environmental
Quality.

Special Conditions on Fund Use

Restrictions and preconditions on fund use are primarily of two types: those that
statutorily require the State to exhaust every funding alternative, whether Federal or private
party, before drawing upon State cleanup monies, and those that require the State cleanup
agency to obtain specific authorization before undertaking any response action. Eight (8)
States restrict fund expenditures in some respect to Federal Superfund activities. New
Hampshire allows funds to be expended only if projects do not qualify for CERCLA
assistance; in Alabama, sites receiving funds must not be on the NPL at the time activity
starts; and in general, State funds may only be used where Federal funds are not available
or sufficient. Sixteen (16) States require that an attempt be made to obtain responsible
party cooperation on site cleanup before State funds are used; many States waive this
restriction in the presence of imminent threat to public health or the environment.
Although it appears that only a relatively small number of States seek alternative fund
sources before using State monies, it is safe to assume that this is a far more widespread
policy among States.

Eleven States require that the State agency responsible for cleanup obtain prior
authorization before undertaking one or more types of response or remedial action at
hazardous waste sites. All expenditures must be approved by the governor in New
Hampshire, the Pollution Control Board in Minnesota, the Environmental Quality Council
in Wyoming, the Board of Public Works in Maryland, and the agency’s Commissioner in
Indiana. A cap on non-emergency expenditures is the rule in Vermont, where expenditures
over $50,000 must be legislatively approved; similarly, Arkansas requires a commission to
approve expenditures over $30,000. In Wisconsin, expenditures on remedial action are
subject to prior administrative hearing and judicial review. Washington requires that any
expenditure from its State or Local Toxics Control Account first be appropriated by statute.

Several States set a limit on the amount that may be spent on individual sites.
Connecticut limits CERCLA matching funds to $5 million per site. Illinois has a $1
million cap on per-sitc expenditures without specific appropriations, but according to
program officials this cap has not affected the program’s effectiveness.

California is the only State that restricts fund use based on the origin of
contaminants--monies from the State’s primary cleanup vehicle, the Hazardous Substance
Account, cannot be used for removals or remedial action if a significant portion of
hazardous substances originated outside the State.

F. Enforcement

Enforcement authorities and capacities under State laws vary significantly. Many of
the States with cleanup fund laws have incorporated enforcement provisions into those
laws. Thirty-seven (37) States have enforcement authorities related to enforcement of their

26



superfund programs. Many of these States also use other enforcement authorities in
dealing with these sites, such as water quality and hazardous and solid waste authorities.

The remaining thirteen (13) States have no enforcement provisions directly linked to
State superfund programs, either because they have no such program independent of
CERCLA (e.g., Idaho and Oklahoma), or because the Fund statute was enacted without
supporting enforcement provisions (e.g., Michigan). These States must rely on RCRA-type
authorities, or on enforcement authorities found in water quality or solid waste statutes and
regulations, as indicated in Table III-2.

Liabili tandards

A key issue for State superfund programs is whether State enforcement authorities
can reach responsible parties to the same extent that CERCLA can. Owners and operators
can be reached under virtually any of the existing State programs. A more problematical
question is whether cleanup orders can be issued to generators and transporters who
engaged in disposal that may have been lawful at the time it occurred.

The thirteen States that rely on non-"superfund" authorities cannot always reach such
potential RPs. For the most part, State cleanup orders issued under RCRA-type laws
require proof of a RCRA violation or, at the least, RCRA jurisdiction over the facility or
entity at the time the disposal occurred. This means that, in contrast to CERCLA liability,
under these authorities the mere release of hazardous substances at a site does not support
enforcement against former lawful disposers at that site. However, some State solid waste
laws or "imminent danger" provisions have a potentially longer reach. In some instances,
the State water quality law may provide a basis for enforcement action against generators
and transporters: most State water quality laws have a strict liability provision prohibiting
discharges of any pollutant into "the waters of the State" without a permit. Unlike the
Federal Clean Water Act, however, most States define "waters of the State” to include
groundwater. (See Novick, Stever, & Mellon, Environmental Law Institute, The Law of
Environmental Protection, section 6.03[1}[a] (Clark Boardman, 1989)). Thus, some of the
thirteen States without specific superfund enforcement laws have limited ability to reach
RPs other than owners and operators. Indeed, one such State, New Mexico, maintains that
its enforcement authorities allow the program to reach all such parties.

Of the thirty-seven States whose superfund programs include enforcement provisions,
most have the ability to reach generators and transporters. There is generally no need for
these States to show the existence of a violation of law.

Rather, for these States the issue is the scope of liability. There are two aspects to
the question of liability. First, is the standard strict--that is, based solely on the occurrence
of a release or potential release--or is it based on fault? Second, is liability "joint and
several,” with each RP responsible for the entire cleanup regardless of its contribution to
the problem, or is it proportional, with each liable only to the extent of its contribution?
Under CERCLA the Federal standard is strict, joint and several liability. This is not the

case with many of the States.
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With strict liability, a responsible party who has contributed to hazardous conditions
at a site is liable for the actual or potential damages posed by the hazards regardless of
fault. Liability standards other than strict require a greater burden of proof to be satisfied
by the State, such as proof of negligence or intent. Standards dependent upon fault
effectively limit the universe of parties to whom liability may attach. This, in turn, is
likely to reduce the effectiveness of the enforcement program in comparison with a strict
liability program.

Twenty-eight (28) States have a strict liability standard prescribed by statute (see
Table III-9). Several other States in which the statute is silent interpret their liability
standard as strict (e.g., Oregon and Ohio), although there are few court decisions in such
States. In a significant number of States, however, the standard of liability is not clear:
proof of fault or causation may be required in order to sustain enforcement orders or cost
recovery. At common law, strict liability is not favored, so courts may interpret legislative
silence or statutory ambiguity as requiring the agency to show causation and fault. For
example, statutes that attach liability to "any person responsible for a release or threatened
release” may require proof of causation and fault not required by a strict liability standard.

Another important question is how responsibility should be divided among
responsible parties who have contributed to hazardous conditions at a site. Under a "joint
and several” liability standard, each RP is liable for all cleanup costs at a site regardless of
its actual contribution to hazardous conditions there. Twenty-three (23) States use this
standard (see Table III-9). A significant number of these States assert joint and several
liability as a matter of legislative intent, although this standard is not articulated in the
statute (e.g., Oregon, Jowa, and Ohio). The CERCLA joint and several liability standard
was likewise asserted and upheld in litigation, and was not a product of legislative
articulation.

What is perhaps more interesting is the number of States (14) that have some form
of "proportional" liability. In these States, the liability for cleaning up the site (or for
contributing to the government’s cleanup costs) is limited to some share of the total
liability based on waste volumes, toxicity, or culpability. In general, the proportional
liability statutes do not prescribe the basis for the apportionment, only that it be made.
(An exception is Arkansas, which bases proportionality on the volume of waste contributed
to the site.)

Proportional liability schemes among the States fall into two general categories.
First, there are approximately five (5) States that expressly establish a proportional system
(see Table III-9). Their laws reject the approach of joint and several liability as essentially
unfair to RPs, and thus limit liability from the outset. This group includes California, as
well as smaller States like Alabama, Tennessee, Utah, and Arkansas. The second group of
States has laws that begin with a presumption of joint and several liability, but allow RPs
to overcome that presumption by proving their "divisible" or proportional contributions,
typically applying a "preponderance of the evidence" standard. This second group includes
Texas, Massachusetts, Vermont, Minnesota, Louisiana, and Montana. Both versions of
proportional liability increase the probability that there will be "orphan" shares of cleanup
costs which must ultimately be borne by the State. In addition, to the extent that
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proportional liability is applied to enforcement orders to conduct studies or remedial action,
it may make such enforcement more difficult.

Several other standards of liability exist, including those that leave the matter to
common law or other defenses, as in New York.

Order Authorities

All of the thirty-seven (37) States that have enforcement authorities associated with
their cleanup programs for hazardous waste sites have the power to issue administrative
orders compelling responsible parties to conduct cleanup activities. The majority of these
States also have order authority to require responsible parties to provide information and to
conduct studies. Even those States that do not have explicit order authority to obtain
information usually assert that their authority for cleanup orders or their procedural laws
give them power to require this (e.g., Virginia and Maryland). A few States believe that
they lack such authority (e.g., Florida and Indiana prior to a 1989 amendment). Virtually
all of these thirty-seven States also have express authority for site access, both to evaluate
sites and to conduct cleanups.

The other thirteen (13) States rely on RCRA-type, solid waste, or water quality
orders. These, as noted above, do not apply in all circumstances or to all potentially
responsible parties. Of these States, only Idaho lacks such order authority altogether and
must resort to injunction actions in court.

The fact that a cleanup order may be issued by a State, however, is only partially
informative. State cleanup orders are by no means always identical to CERCLA section
106 orders, which provide for no pre-enforcement review. Nor are they always subject to
the same deferential standard of review (in the event of enforcement of the order, or in the
case of cost recovery and punitive damage suits). For example, in many of the States a
responsible party receiving an order has the right to seek review of that order before a
board, commission, or court. In Illinois, the State agency must file a complaint seeking an
order from the Pollution Control Board in an adversary action at which the responsible
party may litigate any issues. In other States, such as Virginia and Kentucky, an order
may be issued only after a hearing or opportunity for hearing. In Arizona, the recipient of
an order may seek administrative review. In Pennsylvania, one type of cleanup order is
reviewable before the State’s environmental hearing board, while another type of cleanup
order is not subject to pre-enforcement review; the State has the option to select either
order. In Texas, the recipient of an order may appeal it to court; however, a deferential
standard of review is applied. Other States, like Tennessee and Oregon, do not allow pre-
enforcement review. In a significant number of States the availability of pre-enforcement
review has never been determined because all sites have been handled by consent order.

The standard of review is also important. Several of the States expressly apply a
deferential standard of review. For example, in Pennsylvania (under one of the two
Pennsylvania order types) the agency action must be upheld unless it is "arbitrary and
capricious." In Texas, the State must prove on appeal that there is an imminent and
substantial endangerment and that the recipient of the order is liable. However, if the
"appropriateness” of the remedy is contested on appeal, the remedy must be upheld unless
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the court finds it to be "arbitrary and capricious.” In most States, however, no standard of
review is spelled out by statute.

Injunction Authorities

All of the States with order authorities also have authority to bring judicial enforce-
ment actions to obtain an injunction, to enforce an administrative order, or both.

Enforcemen ion

The primary "enforcement" tool under any of the State cleanup programs is the
ability to expend the State Fund and conduct cost recovery. This is reported by most
States with programs as the driving force behind most "voluntary" cleanups and consent
agreements. The real force of this incentive, however, depends upon the credibility of the
State’s ability to spend Fund monies. The enforcement leverage of the Fund is minimal to
non-existent in those States where the Fund may only be expended for the State share of
NPL site expenditures or for emergency response, where it may be expended on State sites
only after a lengthy and laborious listing process, or where it may only be expended
pursuant to site-specific authorization by the legislature. By contrast, in States where
expenditures can be authorized and made relatively quickly--as in New Jersey and
Minnesota, for example--the State Fund cost-recovery option produces substantial enforce-
ment success.

The effect of the Fund cost-recovery threat is enhanced in those States that have a
punitive damages provision. These provisions have become increasingly common and now
exist in twenty-two (22) States. Seventeen (17) of these States provide for the award of
treble damages, as under CERCLA. Other States provide for damages of one-and-a-half
times or twice the response costs. Maine simply provides for punitive damages without
specifying an amount (Table III-10).

The standards for assessment of punitive damages vary somewhat but generally
require more than simple refusal to do the work directed in an order. For example, the
Pennsylvania provision requires "willful" failure to comply. The New Jersey courts have
created a "good faith" defense to such damages. Other State laws have other, similar
provisions.

Civil penalties exist in virtually all of the State enforcement laws as well. These
appear to be less important in influencing behavior and are not often assessed. Given the
cleanup function of superfund programs, the penalties typically apply to failure to comply
with an order. Penalties range from $1,000 per day (Iowa) to $50,000 per day (Louisiana
and New Jersey).

Criminal penalties are not really a factor in most State programs. Virtually all of
the programs contain provisions making the submission of false information or failure to
pay fees (in States where Funds are derived from fees) criminal offenses. In general the
failure to comply with a State cleanup order is not a criminal offense. A wide range of
criminal offenses does exist for unlawful disposal and other types of conduct. Some of
these crimes may have relevance to State superfund sites. (See MCcElfish, "State Hazardous
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Waste Crimes,"” 17 Envtl. Law Rep. 10465 (1987) for a comprehensive list of these crimes
and sanctions.)

. .

ictim Compensation Provisi

Victim compensation provisions are relatively rare in State superfund statutes.
While California, New Jersey, and Minnesota have provisions for compensating victims of
hazardous substance contamination, most States do not (see Table III-2). A number of
States do, however, have express provisions for furnishing alternative water supplies or
providing reimbursement for the cost of such supplies in the event of contamination from a
site.

Other Enforcement Provisions

A number of States have made explicit provisions in their laws for the recovery of
natural resource damages. These provisions apply in addition to the CERCLA natural
resource damage provisions. Few States have litigated such actions under State provisions.
Colorado has the most experience in litigating natural resource damage cases under
CERCLA, and bas achieved substantial settlements at three sites. One difficult issue in
recovery of natural resource damages is the proper method of calculation.  The
Pennsylvania statute contains a provision that makes the State’s calculation of such damages
presumptively valid as a matter of law, subject to the responsible parties’ having the
opportunity to offer a rebuttal.

New Jersey, Connecticut, and Illinois have enacted property transfer laws that
require industrial facilities to certify cleanup in order to transfer or close the facility. The
most comprehensive of these is New Jersey’s Environmental Cleanup Responsibility Act
(ECRA), which requires industrial facilities to obtain a "negative declaration," to complete
a cleanup, or to have signed a consent order assuring cleanup before the transfer or closure
occurs. Connecticut and Illinois have somewhat less stringent laws of the same sort. Iowa
requires State approval of transactions involving property listed on the State registry of
sites. Minnesota has established an informational program through which industrial,
commercial, or residential interests contemplating a real estate transaction may contact the
State to determine whether or not a cleanup is needed at a facility or if the property is
situated near an identified site. The object of the program is to promote "voluntary"
cleanups at the behest of lenders and other parties to commercial transactions.

A few States have enacted favorable presumptions and rules of decision to aid in
hazardous site cleanups and enforcement. One of the better examples of such measures is
Pennsylvania’s statute, which contains a provision that if contamination is found within
2500 feet of a site, it is presumed as a matter of law that the responsible parties for that
site are liable for the contamination. This limits the State’s burden of proof where
contamination pathways may be obscure or complex, and shifts the burden to the
responsible parties to disprove the link.

Ev ing Enforceabili f Pr

It is difficult to evaluate the enforcement component of any program. Both strong
and weak programs should produce a significant number of "voluntary" settlements and
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consent orders. The only difference will be in the quality of the remedial action agreed
to--a difficult thing to assess except on a detailed site-by-site basis. The best surrogate for
that sort of review is to ascertain whether each State has available to it sufficient tools for
enforcement that allow it to exert significant and credible cleanup leverage. State programs
can be weakened if they have numerous procedural "hoops" to pass through before
effective enforcement--for example, mandatory negotiating periods during which there is a
moratorium on enforcement actions or State expenditures. Likewise, rules of decision that
encourage RP litigation or delay are counterproductive, such as provisions that allow the
RP to conduct a trial on the selection of remedy, or that afford no deference to the action
selected by the State agency based on the administrative record.

The stronger programs also appear to make significant use of the credible threat of
Fund-lead actions if negotiating deadlines are not met by RPs. If this is backed up by a
punitive damages provision, the program may achieve greater success.

Nothing definitive can be said in this study about the efficacy of “proportional”
liability schemes. Joint and several liability makes the State’s burden of proof much
simpler, however. In addition, it may provide a greater likelihood that full recovery of
costs can be made. Under a proportional liability scheme, the State may be unable to
recover a significant portion of cleanup costs, as might occur if the largest proportional
contributors were the least solvent financially. State programs without strict liability are
even more problematic--the task of proving fault or culpability for a release (particularly in
the case of a generator or transporter) may be quite difficult.

State programs with sufficient enforcement options, favorable presumptions, a strict
liability standard, and the ability to resort credibly to the State fund appear to have the
greatest potential for enforcement success.

G. Cleanup Policies and Criteria

Cleanup policies and criteria are key elements of State superfund programs. Most
importantly to the public, they are used to establish the cleanup goals at sites and
determine the level of environmental and health risk reductions to be achieved by the
remedial action. However, as the stringency of cleanup goals increases, the costs of
mitigating site risks also increase; State superfund programs face greater challenges in
effecting private cleanups and, when enforcement efforts fail or there are no RPs, a greater
proportion of the State’s fund will be needed for remediation.

Determining the appropriate and feasible level of cleanup for a hazardous waste site
involves technical, administrative, and economic considerations that are necessarily
evaluated on a site-by-site basis. States commonly look to Federal guidelines and standards
as they decide upon cleanup levels. Beyond such guidelines, several States have
established procedures to determine the particular cleanup standards that are necessary for
individual sites, and many have requirements that exceed Federal standards. Overall the

States vary widely in the extensiveness and formality of procedures used to set site-specific
cleanup standards.
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Table III-11 indicates a number of criteria that are used by States to determine
cleanup standards at hazardous waste sites. Approximately one-quarter of States did not
report specific policy guidelines for determining cleanup levels, although five (5) of these
States are currently developing guidelines. Several States cited general statutory instruc-
tions that parallel CERCLA’s original guidance on cleanup standards, calling for cost-
effective measures that protect public health and welfare and the environment. Only two
(2) States, Louisiana and Massachusetts, noted a more stringent goal established for NPL
sites by SARA--the selection of long-term or permanent remedies. In Louisiana the
Department of Environmental Quality regards permanent solutions as a policy goal. In
Massachusetts a goal of permanent solutions wherever feasible is incorporated into law as
part of general statutory guidance on cleanup and design standards; temporary remedial
measures are defined by a specific time frame, a minimum effectiveness of fifteen years.

Federal Standard

Twenty-two (22) States use EPA guidelines or Federal standards either as their sole
source of cleanup standards or in conjunction with other standards. Standards found in
RCRA and CERCLA were specifically cited as relevant, and several States follow NCP
procedures. Six (6) of the twenty-two States use Maximum Contaminant Levels (MCLs)
set by the Safe Drinking Water Act as minimum standards for surface and groundwater
remediation. (The total may in fact be seven--although Pennsylvania’s program staff did
not mention MCLs in their description of cleanup standards, State law incorporates the
provisions of SARA §121, which includes the attainment of MCL goals.)

State ARARs

Eighteen (18) States have established their own ARARs or standards of cleanup for
water, soil, or air. Michigan prohibits the presence of any detectable level of volatile
organic chemicals. Groundwater is a particular area of concern in a number of States. In
California, the potential effect of remedial action on groundwater must be specifically
evaluated. Minnesota is developing guidelines for determining site-specific groundwater
cleanup goals that will be consistent with the State groundwater protection strategy. In
addition to setting a minimum cleanup level, groundwater standards in Vermont may also
trigger remedial action at a site. Although Connecticut does not have specific requirements
for groundwater remediation, information drawn from their statewide groundwater classifica-
tion system is the most important factor in determining site cleanup. New Jersey has
established ARARs for soil, and Vermont has soil standards under development. Wisconsin
does not have formal ARARs for soil contamination, but follows department-wide
guidelines.

STATE ARARs
te go No. of States
Water 2
Groundwater 7
Air 1
Unspecified 9
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Risk Standards and Assessments

Risk standards in the range of 10® to 107 for carcinogens are used by seven (7)
States and have been proposed by an eighth. A risk standard is applied in either of two
circumstances: as an alternative standard to be used when MCLs or ARARs do not exist,
or as a standard to be achieved at each cleanup.

Arizona, Indiana, and Minnesota invoke risk standards only in the absence of
applicable standards. In Minnesota, where health-based limits have been established on
many chemicals, a risk standard of 10° is binding only for situations with no applicable
State or Federal ARAR; moreover, a non-degradation policy prohibits sites that are cleaner
than the risk standard from being degraded to that level.

California, Virginia, Maine, and Ohio have risk standards that apply generally. In
addition to a risk standard for carcinogens, Ohio limits the risk for non-carcinogens to less
than one excess occurrence, and Maine restricts toxicity levels. Michigan is developing a
cleanup standards policy that sets the risk of cancer at 10° for multiple carcinogens and
107 for single carcinogens.

Site-by-site risk assessments are performed by seven (7) States to help determine
cleanup levels. Like risk standards, risk assessments may be used either routinely or in the
absence of other standards. Alabama, Florida, Kentucky, and New Jersey weigh the results
of site-specific risk assessments along with other applicable standards to determine cleanup
levels at each site. By contrast, Mississippi, Wisconsin, and Massachusetts undertake risk
assessments only when an appropriate standard does not exist for a particular situation.
Massachusetts has well-defined procedures for determining cleanup levels when no
applicable standards apply: in such a case, site-specific health-based standards for
contaminants are generated based on the scientific literature and on risk assessments, and
are used as guidelines by the State. If RPs are doing the cleanup work, they must provide
risk assessments for approval by the State.

RISK STANDARDS AND ASSESSMENTS

mstan f No. of States
Risk standards applied at all sites 4 (1 proposed)
Risk standard used absent other standards 3
Risk assessment performed at all sites 4
Risk assessment used absent other standards 3
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Ambient Quality

Five (5) States use ambient quality as the cleanup standard: Florida, Kentucky,
Oregon, Pennsylvania, and South Carolina (which also specifies drinking water standards as
an alternative baseline). Although Kentucky, Pennsylvania, and Oregon regard ambient
quality as the baseline, they recognize that it may not be feasible for all cleanups to meet
this standard; in practice they may use ambient quality as a starting point for assessing
cleanup levels and negotiating with RPs. Florida may require cleanup to meet state water
quality standards or ambient quality, whichever is higher.

H. Public Participation

The degree of public participation solicited in decisions about hazardous waste sites
varies widely among States. Public participation activity may be required under state
statute or regulation, pursued as agency policy, or taken up in response to expressed public
concern. Table III-12 describes public participation requirements, policies, and ad hoc
procedures in each State.

Twenty-two (22) States have specific public participation requirements mandated by
statute or regulation. Several also have additional procedures established as agency policy.
Another fourteen (14) States seek community involvement strictly as a matter of policy or
in an ad hoc manner. The remaining fourteen (14) States did not describe the public
participation component of their programs.

Before describing the most common approaches towards public participation, we
note unusual features in two State programs. In New York a State Superfund Management
Board provides citizen oversight of remedial plans. Massachusetts permits public site
inspections by one or more local residents appointed to represent the community.

Public Notice Requirements

Eleven (11) States require public notice at one or more points in the site handling
process. The types of actions for which notice is required and the number of States
requiring notice are as follows:

PUBLIC NOTICE REQUIREMENTS

Type of action Number of States

Site investigation or listing
Proposed remedial plan
Administrative/enforcement orders
Program to identify releases
Proposed settlement agreement
Notice of violation

— e = N OO
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Most of the eleven States require notification regarding either site listing or remedial action
plans. At least four (4) States--Minnesota, Wisconsin, Oregon, and Washington--require
notification at several stages during site handling. In addition to investigative and remedial
plans, Washington publishes notices of compliance and enforcement orders and of
violations. Similarly, Montana has a public notice requirement for administrative orders
and consent decrees.

Public Comments

Twelve (12) States solicit public comments on site listing or remedial plans. Seven
(7) of these have a designated comment period ranging from 30 to 60 days; the others
have no specified time period.

California reinforces its public comment requirement with the statutory requirement
that anyone affected by a removal or remedial action at a site must have an opportunity to
participate in decision making.

PUBLIC COMMENTS

Comment Period Number of States
60 days 1
45 days 1
30 days 5
Unspecified 5

lic Meetin earings

Public meetings or hearings are required by eight (8) States. In two (2) of these
States, Michigan and Missouri, only an annual meeting is required, either to update a site
list or to review the State program. In addition, four (4) of these eight States require that
a public meeting be held upon petition or request. While not required by statute or
regulation, in another twelve (12) States meetings may be held as a matter of policy or in
an ad hoc manner, at the discretion of program officials.

MEETINGS AND HEARINGS

Public Meeting/Hearing Number of States
Required for one or more 6

stages of site handling
Required for annual review 2
Required upon petition or 4

request
Discretionary 12
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New Jersey conducts an extensive series of public meetings related to site
disposition: in addition to a meeting required prior to adopting a Record of Decision
(ROD), the State holds meetings prior to and upon completion of an RI/FS, after the
remedial plan has been selected, and at the beginning and the conclusion of remedial
action.

Louisiana law does not require public meetings; in practice, however, the State
conducts regular meetings at complex sites. A public meeting is also held before an RP
settlement agreement is concluded.

Community Relations

A community relations program similar to that outlined in the Federal NCP may be
adopted by States to lend a formal structure to public participation activities. Under such a
program, one or more spokespersons might be designated to inform, solicit views of, and
respond to inquiries from local residents and/or local government officials and agencies
regarding conditions and activities at hazardous waste sites.

Community relations programs are a developing feature of state public participation
activities. Only three (3) States--Illinois, Louisiana, and Minnesota--currently engage in
extensive community relations efforts with regard to hazardous waste sites. In Minnesota
each site is assigned a public relations officer and in Louisiana the DEQ conducts a
community relations program at complex sites.

Illinois maintains an active community relations program designed to fine-tune
remedy selection using information on the site provided by local residents; the program
operates on the belief that it is a mistake to wait for a proposed plan to "go public".
Because remedy selection is dependent on citizen participation to so great a degree, the
State has not faced public opposition on any of its actions in remediating sites.

In addition to these three States, Idaho currently employs one full-time person to
handle community relations at one of its NPL sites. In Virginia a community relations
program is now being drafted. Other States, including Colorado and Pennsylvania, also
have community relations programs.

37



TABLE III-1
OVERVIEW OF STATE CLEANUP ACTIVITIES AND CAPABILITIES

SUMMARY

° 25 States have full fund and enforcement capabilities with active
cleanup and oversight programs.

° 14 States have full fund and enforcement capabilities with limited
fund and program activity to date.

° 6 States have removal or emergency response programs but limited
remedial action authorities or capabilities.

° 5 States do not have superfund programs but deal with waste sites
in some manner.
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TABLE III-1

OVERVIEW OF STATE CLEANUP ACTIVITIES AND CAPABILITIES

REGION I

Connecticut Fund and enforcement capabilities - Active cleanup and oversight program.
Maine Fund and enforcement capabilities - Active cleanup and oversight program.
Massachusetts Fund and enforcement capabilities - Active cleanup and oversight program.

New Hampshire

Fund and enforcement capabilities - Active cleanup and oversight program.

Rhode Island Fund and enforcement capabilities - Active cleanup and oversight program.

Vermont Fund and enforcement capabilities contained in two statutes - Fund for cleanup and oversight limited.
REGION II

New Jersey Fund and enforcement capabilities - Active cleanup and oversight program.

New York Fund and enforcement capabilities - Active cleanup and oversight program.

REGION III

Delaware No fund and limited enforcement capabilities - State "Superfund-type" bill before legislature.
Maryland Fund and enforcement capabilities - First request recently made to allocate funds to state projects.
Pennsylvania Fund and enforcement capabilities - New statute authorizes large program.

Virginia Fund and enforcement capabilities - Fund for cleanup and oversight limited.

West Virginia

Limited fund capabilitics - Enforcement only under RCRA-type hazardous waste law.

REGION IV

Alabama Fund and enforcement capabilities - Extremely limited fund and no program staff, however.

Florida Fund and enforcement capabilities - Active cleanup and oversight program.

Georgia No State Superfund program - Limited fund and enforcement capabilities under Hazardous Waste Management
Act.

Kentucky Fund and enforcement capabilities - Fund for cleanup limited.

Mississippi Fund and enforcement capabilities - Must use enforcement provisions in other statutes or regulations, however.

North Carolina
South Carolina

Tennessee

Fund and enforcement capabilities - Two limited funds available to program, which is becoming more active.
Fund and enforcement capabilities - Active cleanup and oversight program.

Fund and enforcement capabilities - Active cleanup and oversight program.
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TABLE III-1 (Con't)

OVERVIEW OF STATE CLEANUP ACTIVITIES AND CAPABILITIES

REGION V

Hlinois Fund and enforcement capabilities - Active cleanup and oversight program.

Indiana Fund and enforcement capabilities - Active cleanup and oversight program.

Michigan Fund capabilities and active cleanup program - All enforcement authority from other statutes.

Minnesota Fund and enforcement capabilities - Active cleanup and oversight program.

Ohio Fund and enforcement capabilities - Active cleanup and oversight program.

Wisconsin Fund and enforcement capabilitics under several statutes - Active cleanup and oversight program.
REGION VI

Arkansas Fund and enforcement capabilities - Limited program activities.

Lovuisiana Fund and enforcement capabilities - Fund currently dormant with no balance. Oversight activities continuing.

New Mexico

Some fund and enforcement capabilitics - Fund and program activities limited.

Oklahoma Some fund and enforcement capabilities - Fund and program activities limited.

Texas Fund and enforcement capabilities - Active cleanup and oversight program.

REGION VII

Iowa Fund and enforcement capabilities - Fund for cleanup limited.

Kansas Fund and enforcement capabilities - Active cleanup and oversight program.

Missouri Fund and enforcement capabilities - Active cleanup and oversight program.

Nebraska No fund and limited program activity with Limited enforcement authority. State "Superfund-type” bill before
legislature.

REGION VIII

Colorado No fund for State cleanup - program activity limited. Enforcement under other statutes or Federal authority.

Montana Fund capability and new law provides enforcement authority - Fund and program activities limited to date.

North Dakota
South Dakota
Utah

Wyoming

Fund capability provided by new law - Some enforcement authority in other statute. Program activity is limited.
Fund and enforcement capability from new law - Program activity is limited.
Fund and enforcement capability from new law - Program activity and fund use limited.

Limited enforcement authority and fund - Limited program activity.



TABLE III-1 (Con't)

OVERVIEW OF STATE CLEANUP ACTIVITIES AND CAPABILITIES

REGION IX

Arizona
California
Hawaii

Nevada

Fund and enforcement capabilities - Active cleanup and oversight program.
Fund and enforcement capabilitics - Active cleanup and oversight program.
New law provides fund and enforcement authority - Program activity limited to date.

Limited fund and enforcement authority - Program activity limited.

REGION X

Alaska

Idaho

Oregon

Washington

Fund and enforcement authorities - Program activity limited.

Limited fund - No enforcement authority specifically for cleanup of hazardous waste sites. Program activity
limited.

Fund and enforcement capabilities - Active cleanup and oversight program.

Fund and enforcement capabilities - Active cleanup and oversight program.
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TABLE II1-2
STATUTORY AUTHORITIES AND PROVISIONS

SUMMARY

37 States have full fund and enforcement capabilities in a hazardous
waste cleanup statute.

7 States have limited fund capabilities (e.g., limited to emergency
response and CERCLA match).

9 States contain enforcement authorities in separate statutes.
1 State has no enforcement capabilities.

20 States report statutory provision for a Priority List.

15 States report type of citizen suit provision.

11 States provide type of victim compensation.

4 States have type of mandatory property transfer program.

1 State reported voluntary property transfer program.
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TABLE III-3
HAZARDOUS WASTE SITES
SUMMARY

20 States report compiling a State priority list.
28 States have an inventory or registry of hazardous waste sites.

Total identified hazardous waste sites in a State range from 1 to
25,000 (California).

Sites needing attention in States range from 1 to 6654 (California).
11 States have 100 or less sites needing attention (or no info).

16 States have 100 to 300 sites needing attention.

16 States have 300 to 1000 sites needing attention.

7 States have over 1000 sites needing attention.
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TABLE I11-4

PROGRAM ORGANIZATION

SUMMARY

Program staff levels range from zero staff to a program with 742
authorized positions (Massachusetts).

16 States have 10 or less staff.
25 States have 11 to 50 staff.
3 States have 50 to 100 staff.
6 States have over 100 staff.

38 States rely primarily on the State AGs office for legal support.
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TABLE 111-4

PROGRAM ORGANIZATION

Agency

Program
(Number of Staff)

Legal Support
(Number of Staff)

—

REGION 1

Connecticut Department of Environmental Site Mediation Program (16) AG's Office (1)
Protection

Maine Department of Environmental Uncontrolied Sites Program AG's Office (1-1/2)
Protection (1)

Massachusetts Department of Environmental Bureau of Waste Site e DEQE (15)

Protection

Cleanup (223 authorized, 140
filled) (DEQE Total - 519
authorized, 267 funded)

e AG's Office (2-3)

New Hampshire Department of Environmental ® Waste Management Engi- AG's Office
Services neering Bureau (5)
® Water Resources Division
(several)
Rhode Island Department of Environmental Environmental Response e DEM (.6)
Management Section (9) o AG's Office (1)
Vermont Agency of Natural Resources Hazardous Sites Management AG's Office (3, half-time)
Section (7-includes RCRA
work)
REGION 11
New Jersey Department of Environmental o Division of Hazardous Site o DEP Office of Regulatory
Protection Mitigation (3507) Services
o Division of Hazardou.s1 o AG's Office (20)
Waste Management (6007)
New York Department of Environmental Division of Hazardous Waste o NYDEC (14-16)
Conservation Remediation (majority of 300 o AG's Office
staff Department-wide)
REGION III
Delaware Department of Natural Division of Air and Waste AG's Office (2, half-time)
Resources and Environmental Management, CERCLA
Control Branch (16)
Maryland Department of the CERCLA/UST/LUST AG's Office (2, 75% of their
Environment Program: Preremedial (20) time)
Response (15)
Community Relations (1)
Pennsylvania Department of Environmental o Resources Management (7) DER Chief Counsel's Office
Resources e Hazardous Sites Cleanup 20)
Program (125)
Virginia Department of Waste Division of Administration AG's Office

West Virginia

Management

Department of Natural
Resources

and Special Programs (34)

Site Investigation and
Response Unit (6)

1. Certain percentage of staff dedicated to federal and State Superfund work.

AG's Office (1)



TABLE 111-4 (Con't)

PROGRAM ORGANIZATION

Program Legal Support
Agency (Number of Staff) (Number of Staff)
REGION IV
Alabama Department of Environmental Special Projects Office (1) DEM (21)
Management
Florida Department of Environmental e Bureau of Waste Cleanup DER's Ofi‘icc of General
Regulation (59) Counsel (6%)
o Emergency Response (14)
Georgia Department of Natural Environmental Protection
Resources Division
Kentucky Natural Resources and Uncontrolled Sites Section Natural Resources and
Environmental Protection (13) Environmental Protection
Cabinet Cabinet
Mississippi Department of Natural Hazardous Waste Division, AG's Office (11)

North Carolina

Resources

Department of Environment,
Health & Natural Resources

CERCLA Branch (10 with
three new positions)

Superfund Section (20)

AG's Office (21) (one part-
time)

South Carolina Department of Health and Site Engineering and DHEC (81)
Environmental Control Screening Division (14)
Tennessee Department of Health and Division of Superfund (63 e DHEC (2)
Environment authorized, 37 filled) e AG's Office
REGION V
llinois Environmental Protection Division of Land Pollution AG's Office
Agency Control (32)
Indiana Department of Environmental Project Management Branch e DEM (6)
Management (40) ® AG's Office (34)
Michigan Department of Natural Environmental Response AG's Office (2)
Resources Division (78 authorized, at
least 24 filled)
Minnesota Pollution Control Agency Site Response Section (70- e PCA
80) ® AG's Office (2-6)
Ohio Ohio Environmental e Office of Corrective e OEPA (4)
Protection Agency Actions (52) o AG's Office (2-3)
e Office of Emergency
Response (18)
Wisconsin Department of Natural Environmental Response and e DNR (2) 1
Resources Repair (40) e AG's Office (34%)
1. Certain percentage of staff dedicated to federal and State Superfund work.
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TABLE III-4 (Con't)

PROGRAM ORGANIZATION

Program Legal Support
Agency (Number of Staff) (Number of Staff)
M
REGION VI
Arkansas Department of Pollution Hazardous Waste Section: DPCE (81)
Control and Ecology Superfund Branch (1.5)
Louisiana Department of Environmental Inactive and Abandoned Sites DEQ(1)
Quality Division (25 authorized, 19
Funded)
New Mexico Department of Health and o Hazardous Waste Bureau, DHEC General Counsel (1.5)
the Environment Superfund Section (15);
® Other DHEC staff (10+)
Oklahoma Oklahoma State Department Solid Waste Division (7) OSDH (1)
of Health
Texas Texas Water Commission Hazardous and Solid Waste AG's Office (3) and
Division (33) Commission Legal Staff
REGION VII
Iowa Department of Natural e Superfund (9.75) @ DNR Legal Services (1,
Resources e State Abandoned and less than half-time)
Uncontrolled Sites Registry ® AG's Office
(3.25)
Kansas Department of Health and Bureau of Environmental DHE (2)
Environment Remediation (23)
Missouri Department of Natural Waste Management Program, e DNR (31)
Resources Superfund Section (16) ® AG's Office
Nebraska Department of Environmental Hazardous Waste Section (8) e DEC (61) 1
Control e AG's Office (17)
REGION VIII
Colorado Department of Health ® Remedial Programs Section AG's Office (181)
a4
o Hazardous Waste Control
)
@ Solid Waste and Incident
Management (2)
Montana Department of Health and Superfund Program (14.5) Special Assistant Attorney

North Dakota

South Dakota

Utah

Wyoming

Consolidated Laboratories

Department of Health and
Consolidated Laboratories

Department of Water and
Natural Resources

Department of Health

Department of Environmental
Quality

Division of Waste
Management (2)

No lead division.
No dedicated staff.

Bureau of Solid and
Hazardous Waste, Superfund
Branch (16)

Water Quality Division (No
full-time staff)

1. Certain percentage of staff dedicated to federal and State Superfund work.

General (1)
AG's Office (1)

AG's Office

® Bureau of Solid and
Hazardous Waste (1)
o AG's Office

AG's Office (1, half-time)



TABLE III-4 (Con't)

PROGRAM ORGANIZATION

Agency

Program
(Number of Staff)

Legal Support
(Number of Staff)

REGION IX
Arizona Department of Environmental Office of Waste Programs AG's Office (1)
Quality (145
California Department of Health Site Mitigation Unit (170) e DHS (4-5)
Services o AG's Office (1)
Hawaii Department of Health Remedial Response Program AG's Office
¢)
Nevada Department of Conservation Wfste Management Section AG's Office (11)
and Natural Resources ah
REGION X
Alaska Department of Environmental Oil and Hazardous Substances AG's Office
Conservation Spill Response Section
Idaho Department of Health and Bureau of Hazardous AG's Office (21)
Welfare Materials: Policy and
Standards and Remedial
Action Sections (10)
Oregon Department of Environmental Environmental Cleanup AG's Office (1-2)
Quality Division (30 permanent, 9
temporary)
Washington Department of Ecology Hazardous Waste Investiga- AG's Office (3-4)
tion and Cleanup Program
(140 authorized, 110
employed)
1 Certain percentage of staff dedicated to federal and State Superfund work.
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TABLE III-§

PROGRAM ADMINISTRATION AND STAFF: FUNDING SOURCES

SUMMARY

30 States receive funding for program administration and staff from
the State's General Fund.

23 States receive administration funds from their hazardous waste
cleanup fund.

All 50 States receive federal funding for program administration and
staff.
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TABLE II1-5

PROGRAM ADMINISTRATION AND STAFF:

FUNDING SOURCES

State General Cleanup Fund Federal Other
Fund Grants

REGION 1

Connecticut X (50%) X (50%)

Maine X X

Massachusetts X X (unspecified)

New Hampshire X

Rhode Island X

Vermont X X

REGION 11

New Jersey X X X

New York X X (35 positions)

REGION III

Delaware X

Maryland X X

Pennsylvania X X X

Virginia X X

West Virginia X X

REGION IV

Alabama X X

Florida X (1/3) X (1/3) X (1\3)

Georgia X (25%) X (75%)

Kentucky X X

Mississippi X X CA with RPs

North Carolina X X

South Carolina X X

Tennessee X X
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TABLE III-S (Con't)

PROGRAM ADMINISTRATION AND STAFF:

FUNDING SOURCES

State General Cleanup Fund Federal Other
Fund Grants

REGION V

Illinois X X

Indiana X

Michigan X X

Minnesota X

Ohio X

Wisconsin X X Various funds
authorized by state
statutes

REGION VI

Arkansas

Louisiana X Environmental
Program Trust Fund

New Mexico X

Oklahoma

Texas X

REGION VII

Iowa X (9.75 positions) Qil Overcharge Fund
(3.25 positions)

Kansas X X

Missouri X

Nebraska X



TABLE III-§ (Con't)

PROGRAM ADMINISTRATION AND STAFF:
FUNDING SOURCES

State General Cleanup Fund Federal Other
Fund Grants

REGION VIII

Colorado X X

Montana X

North Dakota X X

South Dakota X X

Utah X (currently X X (unspecified)
unfunded)

Wyoming X 2/3) X 1/3)

REGION IX

Arizona X

California X X

Hawaii X X

Nevada X X

REGION X

Alaska X X

Idaho X

Oregon X

Washington X
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TABLE I11-6
STATE/FEDERAL PARTNERSHIP

SUMMARY

44 States have cooperative agreements with EPA.

19 States have multi-site cooperative 'agreements with EPA.
34 States have management assistance grants from EPA.
41 States have CORE Grants from EPA.

10 States have signed SMOAs.

23 States have a draft or are in negotiations for a SMOA.
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TABLE I11-6

STATE/FEDERAL PARTNERSHIP

CAs MSCAs MAs CORE SMOAs
Grants

REGION I
Connecticut X X X N
Maine X X X N
Massachusetts X X X X N
New Hampshire X X X N
Rhode Island X X X N
Vermont X X X X N
REGION II
New Jersey X X X X
New York X X X N
REGION I1I
Delaware X X X
Maryland X X
Pennsylvania X X X
Virginia X X X
West Virginia X X D
REGION 1V
Alabama X X X
Florida X
Georgia
Kentucky X X N
Mississippi
North X X D
Carolina
South X X X X, N
Carolina
Tennessee X X X D
D = Draft
N = In negotiation

63



TABLE III-6 (Con't)

STATE/FEDERAL PARTNERSHIP

CAs MSCAs MAs CORE SMOAs
Grants

REGION V
1llinois X X
Indiana X X X
Michigan X X
Minnesota X X X N
Ohio X X D
Wisconsin X X X X, N
REGION VI
Arkansas X X X X N
Louisiana X X X X X
New Mexico X X X X X
Qklahoma X X X X X
Texas X X X X X
REGION VII
TIowa X X X X
Kansas X X X
Missouri X X X
Nebraska X X X
REGION VIII
Colorado X X X D
Montana X
North Dakota X X
South Dakota X
Utah X X X X X
Wyoming
D = Draft
N = In negotiation



TABLE III-6 (Con't)

STATE/FEDERAL PARTNERSHIP

CAs MSCAs MAs CORE SMOAs
Grants
REGION IX
Arizona X X
California X N X X D
Hawaii X
Nevada
REGION X
Alaska X
Idaho X
Oregon X X X N
Washington X X X X
D = Draft
N = In negotiation
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TABLE III-7
FUNDING OF STATE CLEANUP ACTIVITIES

SUMMARY

48 States have cleanup Funds.
15 States have more than one Fund or Account.

Total State “superfund" balance for all 50 States is $415SM with an
additional $1,981M authorized in bonds in 4 States.

On average, States have fund balances of $8.3M available for cleanup
activities (excluding bond authorizations above).

The 9 States with Fund balances over $10M (excluding bond
authorizations) contain $323.3M, over 78% of the total State
"superfund” balance.

Including bond authorizations, States have fund balances of $47.5M:

18 States have no fund or less than $1M
18 States have between $1M and $5M

3 States have between $5M and $10M
11 States have more than $10M

For those States providing information, total annual additions to
State Funds are approximately $295M/yr.

Sources of Funds comprising more than 20% of Fund additions are:

Appropriations (20 Funds in 18 States)
Fees (20 Funds in 20 States)

Bonds (13 Funds in 12 States)

Penalties and fines (12 Funds in 12 States)
Taxes (10 Funds in 9 States)
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TABLE III-8
USES OF STATE CLEANUP FUNDS

SUMMARY

° States authorized to use Fund for:

Emergency Response (46 States)
Removals (42 States)

Remedial Action (41 States)
Studies (40 States)

CERCLA Match (36 States)
O&M (34 States)

Victim Compensation (11 States)

° Special Conditions on Fund Use:

Exhaust voluntary and/or Federal funds first (20 States)
Seek approval or authorization to obligate funds (7 States)
Ceiling on amount available for cleanup activities
(6 States)
Site on State list or non-NPL Site (4 States)
Funds available only for specific types of wastes or
facilities (4 States)
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TABLE 111-9
LIABILITY STANDARDS

SUMMARY

14 States have strict, joint and several liability standards.

9 States have strict, joint and several liability standards with
provisions for apportionment.

5 States have proportional liability standards.
5 States specify strict or joint and several liability, but not both.

17 States have other standards, or the standard is not specified.
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TABLE I11-9
LIABILITY STANDARDS

Strict

Joint and Several Proportional Other

Not Specified

REGION 1

Connecticut
Maine
Massachusetts
New Hampshire
Rhode Island

Vermont

E I

Eo T T T
»
-

REGION 11

New Jersey

New York

REGION III

Delaware
Maryland
Pennsylvania
Virginia

West Virginia

REGION IV

Alabama
Florida
Georgia
Kentucky
Mississippi
North Carolina
South Carolina

Tennessee
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TABLE I11-9 (Con't)
LIABILITY STANDARDS

Strict Joint and Several Proportional Other  Not Specified
REGION V
Iilinois X x11
Indiana X X
Michigan X
Minnesota X X x10
Ohio x1
Wisconsin X x12
REGION VI
Arkansas X
Louisiana X X Xl’s
New Mexico x13
Oklahoma . X
Texas X X x1
REGION VII
Iowa x4 x11
Kansas X
Missouri X
Nebraska
REGION VIII
Colorado X
Montana X X Xlo
North Dakota X
South Dakota X
Utah X X
Wyoming X
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TABLE II1-9 (Con't)

LIABILITY STANDARDS

Strict Joint and Several Proportional Other  Not Specified
REGION IX
Arizona X X x1
California x1,10
Hawaii X
Nevada X
REGION X
Alaska X X
Idaho X
Oregon X x5
Washington X X

Where liable party establishes by a preponderance of evidence that he or she liable for a portion then liability "divisible.”
"Absolutely" liable - interpreted as strict, joint, and several by agency.
Determined by Commission, any statutory or common law defense available.

Legislative history indicates joint and several liability.
At multi-party sites, State is required to prepare NBARs and parties may "cashout” with proportional share plus premium.

1
2
3
5. Where there is reasonable basis for determining contribution.
6
7
8

"Any person responsible for a release or threatened release of a hazardous substance."

9. "Any person creating, or responsible for creating, an immediate necessity for remedial or clean-up action.”

10. Court apportionment

11. No liability standard specified in Statute - State has argued for strict, joint and several liability.

12. Primary cleanup statute leaves liability up to common law standards.

13. "Persons responsible for hazardous waste cleanup® - interpreted as joint and several.

14, Limited strict liability - $5M for transporters, $SOM for facilities.

1s. Under common law principles, if harm is indivisible and not capable of apportionment, joint and several liability applies.
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TABLE III-10

PENALTIES AND DAMAGES AVAILABLE
IN STATE "SUPERFUND" STATUTE

SUMMARY

° 22 States have punitive damage provisions.

17 States have punitive damage provisions for treble the
State's cost.

2 States have punitive damage provisions for double the State's
cost.

2 States have punitive damage provisions for one and one-half
times the State's cost.

1 State does not limit the amount for punitive damages.
° 45 States have civil penalty provisions.

Most States have civil penalties of up to $10K/day (19 States)
or $25K/day (15 States).

2 States have civil penalties of up to $50K/day.

4 States have caps civil penalties ranging from
$5-$250K /violation.

2 States have minimum civil penalties of $5K/day.
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TABLE II1-10

PENALTIES AND DAMAGES AVAILABLE
IN STATE "SUPERFUND" STATUTE

Punitive Damages

Civil Penalties

REGION 1

Connecticut 1 1/2 times cost and expense (negligence) Up to $25,000/day

Maine AG (no limit)

Massachusetts Treble Up to $25,000/violation

New Hampshire

Rhode Island Treble Up to $10,000/day or administrative penalties

Vermont Treble Up to $10,000/day

REGION II

New Jersey Treble Up to $50,000/day - $25,000 for discharge/day
and $25,000 for violation/day

New York Up to $25,000/violation plus $25,000/day
(Doubles for second violation)

REGION III

Delaware $25,000/day

Maryland Up to $10,000/day Administrative-up to
$1,000/day (850,000 cap).

Pennsylvania Treble Up to $25,000/day (min - $5,000/day).

Virginia Up to $10,000/day

West Virginia Penalty for not paying fee

REGION 1V

Alabama $100-25,000 ($250,000 max.)

Florida Up to $25,000/day

Georgia Up to $25,000/day

Kentucky $1,000/day

Mississippi Up to $25,000/day

North Carolina $10,000/day for violation involving hazardous
waste (Public Health Land)

South Carolina Treble Up to $25,000/day

Tennessee 1 1/2 times Up to $10,000/day
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TABLE III-10 (Con't)

PENALTIES AND DAMAGES AVAILABLE
IN STATE "SUPERFUND" STATUTE

Punitive Damages Civil Penalties

REGION V

lilinois Treble $10,000 for violation and $1,000/day

Indiana Treble* $25,000/day and $500/hour of violation of
emergency order

Michigan $25,000/day

Minnesota $20,000/day or $100,000 for disturbing closed
RCRA facility

Ohio Up to $10,000/day

Wisconsin $10 to $5,000/day

REGION VI

Arkansas Treble Up to $25,000/day

Louisiana Treble cost of RP's share of costs Up to $50,000/day

New Mexico

$5,000/day or $10,000/day

Oklahoma Up to $10,000/day

Texas Double under Spill Act Up to $10,000/day

REGION VII

Towa Treble Up to $1,000/day

Kansas

Missouri Treble Up to $10,000/day

Nebraska Judicial only

REGION VIII

Colorado

Montana Double Up to $1,000 administrative penalties or $10,000

North Dakota

South Dakota
Utah

Wyoming

per day for violation of order

Up to $5,000, $10,000 or $25,000 per day for
violation of order, violation of permit, regulation,
or standards, or violation of statute, permit or
orders.

Up to $10,000/day

Up to $10,000/day
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TABLE III-10 (Con't)

PENALTIES AND DAMAGES AVAILABLE
IN STATE "SUPERFUND" STATUTE

Punitive Damages Civil Penalties
REGION IX
Arizona Treble Up to $5,000/day or up to $10,000/day (judicial)
California Treble Up to $25,000/day
Hawaii Treble Up to $10,000/day
Nevada Up to $10,000/day
REGION X
Alaska $500-100,000 + $10,000/day
Idaho Up to $10,000/day
Oregon Treble $10,000/day
Washington Treble Up to $25,000/day
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TABLE I11-11
STATE CLEANUP POLICIES AND CRITERIA

SUMMARY

States reported that their cleanup policies and criteria includes one
or more of the following:

18 States rely on State ARARs.

20 States rely on EPA Guidelines.

7 States rely on MCLs.

6 States have "cleanup to background" policy.

14 States use a risk standard assessment method.
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TABLE 111-12
STATE PUBLIC PARTICIPATION PROCEDURES

SUMMARY

22 States have statutory or regulatory public participation
requirements.

12 States solicit comments from the public, 1 State must
respond to significant comments, and 1 State must include comments
in Administrative Record.

8 States conduct public meetings or hearings and 3 States
do so only if requested.

11 States have "notice" requirements.
24 States have policies or procedures for public participation.
12 States hold or may hold public meetings.

3 States have community relations staff assigned to
selected or all sites.
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CHAPTER 1V

STATE SUMMARIES

This chapter contains a concise, two-page summary of each State’s hazardous waste
cleanup capabilities. The States are listed according to EPA Regions.

Nine program elements are described in each of the summaries:

e Sites - includes NPL sites, State list sites, State inventory or registry sites,
unconfirmed or potential State sites, or total identified hazardous waste sites.

o Statutes - lists legislation providing Fund, cleanup, and enforcement
capabilities, and major provisions of statute(s), including significant
amendments.

e State Agency - describes State agency(s) responsible for hazardous waste
cleanup, including number of program staff and number of staff providing
legal support.

e Funding - includes description of funding mechanism, sources of funds, fund
balances, annual additions, and authorized expenditures.

e Enforcement - discusses legal authorities such as liability standard, cost
recovery, penalty and damage provisions, order authority, in addition to
enforcement methods.

e (Cleanup Activities - presents information on cleanup activities at both NPL
and non-NPL State sites.

. 1 lici iteria - summarizes cleanup standards and/or criteria
and policies used for remedy selection.

e Public Participation - summarizes statutory requirements and State policies
and procedure for public participation in the hazardous waste cleanup

program.
o Federal/State Partnership - lists any agreements or grants existing between the
State and EPA.

The information for each of the State programs is current as of the date indicated
on the first page of the summary.
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REGION I

Connecticut
Maine
Massachusetts
New Hampshire
Rhode Island
Vermont
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SITES

NPL sites 8
Proposed NPL 6
State list Inventory of Haz, Waste

Disposal Site (1/87): 567
sites including NPL sites

unconfirmed sites 75 under investigation

CONNECTICUT

(5/22/89]

1. Public Act 87561 codlﬁed at Conn Gen, Slat, §§22a~133a !hmuglt
Superfund program, authonws Fund expendxmres and cost reoomy

2 Emergem:y Spill Respanse Fund, Cann, Gen. Stat. §22a451{d) (1982) pmmks rﬁpons&

3. Transfer of Hyzardous Waste Esmbhshmuts Pragram. Conn Getx Stat. §§22a«134a '
{1985) creates property fransfer progam and negative declarat:on mqu:rgmen;. Sl ;

-1331! i (1987): cmatesm A'State:';{""

STATE AGENCY

Department of Environmental Protection,
Environmental Quality Division, Hazardous
Materials Management Unit, Hazardous Waste
Section, Site Remediation Program includes 16
staff with a budget of $750K from both the
State’s General Fund and Federal sources.
Pending legislation would create and fund 17
additional positions. The AG’s office provides
legal support with one (1) attomey working full
time on Superfund issues.

FUNDING

Funding vehicles include the Emergency Spill
Response Fund, with a balance of $9.5M
(10/38) and bonds authorized by Special Acts in
1986 and 1987 with $12.5M uncommitted
(10/88).

The Response Fund has a balance of $9.5M
as of 10/88 and is primarily funded by a
generator tax. Hazardous waste civil penalties
and criminal fines are also credited to the Fund.

The Response Fund and Special Acts can be
used to fund studies and design, emergency
response, removals, remediation and State
CERCLA match. O&M costs are paid from
State General Fund, with a limited amount of
funding from the Response Fund.

In order to expend Funds on remedial
actions, DEP must determine threat is
unacceptable, be unable to determine RP, or RP
must be in non-compliance with or appealing
order.
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CONNECTICUT (continued)

ENFORCEMENT

Legal authorities available include strict, joint
and several liability, orders for information and
site access, subpoena authority, administrative
and consent order authority, injunctive action
and cost recovery authority. Civil penalties of
$25K/day available under hazardous waste
program, 1 1/2 x punitive damages available.
Lien provision also available. Preferred enforce-
ment method is consent order, followed by
administrative order, or court action. $450K
collected in 1988 civil penalties and criminal
fines. State is required to attempt cost recovery.

CLEANUP ACTIVITIES

Inventory of 567 sites includes 50 sites that
have been cleaned up. Up to 40 sites added to
inventory in FY89.
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CLEANUP POLICIES
AND CRITERIA

De